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Local law/ The second and more recent theory is that which is generally
&eoryj caiieci the local law theory.1 This was expounded with his
(•accustomed vigour by the late Walter Wheeler Coqk, who
differed from former jurists with regard to the value of so-
called fundamental principles. His method, congenial to Eng-
lish lawyers, was to derive the governing rules, not from the
logical reasoning of philosophers and jurists, but by observing
what the courts have actually done in dealing with conflict of
law cases. He stressed that what lawyers investigate in practice
is how judges have acted in the past, in order that it may be
prophesied how they will probably act in the future. A state-
ment of law is 'true', not because it conforms to an alleged
'inherent principle', but because it represents the past, and
therefore the probable future, judicial attitude.
The gist of the local law theory as formulated by Q>ok is
that the court of the forum recognizes and enforces a locaTright,
i.e. Qtie created by its own law. This court applies its own rules
to the total exclusion of all foreign rules. But, since it is con-
fronted with a foreign-element case, it does not necessarily
apply the rule of the forum that would govern an analogous
case purely domestic in character, but, for reasons of social
expedience and practical convenience, takes into account the
laws of the foreign country in question. It creates its own local
right, but fashions it as nearly as possible upon the law of the
country in which the decisive facts have occurred. Pursuing
a similar idea, Judge Learned Hand has said:
'When a court takes cognizance of a tort committed elsewhere, it
is indeed sometimes said that it enforces the obligation arising under the
law where the tort arises.. ,. However, no court can enforce any law
but that of its own sovereign, and, when a suitor comes to a jurisdiction
foreign to the place of the tort, he can only invoke an obligation recog-
nized by the sovereign. A foreign sovereign under civilized law imposes
an obligation of its own as nearly homologous as possible to that arising
in the place where the tort occurs.'2
Lord Parker spoke to much the same effect in an English case:
'Every legal decision of our courts consists of the application of our
own law to the facts of the case as ascertained by appropriate evidence.
One of these facts may be the state of some foreign law, but it is not the
1 Cook, op. cit., especially ch. i; 41 H.L.& 421; 58 H.L.R. 361; Stumberg,
Conflict of Laws, pp. 7-15; 53 L.Q.R.*$$6\ Falcoixbridge, Conflict of Laws
(and ed), pp. 30-37.
* Guinntss v. Miller (1933)* 291 Fed. 768. For the difference between this
statement and the view of Cook see Cavers in 63 Harvard Law Review', 822.

